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Per Manoj Kumar Aggarwal (Accountant Member):-

1.1 Aforesaid appeals by assessee for Assessment Years [AY] 2010-11 &

2011-12 contest separate orders of first appellate authority qua confirmation



of certain additions on account of alleged bogus purchases. Although e
assessee, in its ground of appeal, has challenged the legality of
reassessment proceedings u/s 147/148, however, no arguments, in this
regard, have been made during hearing before us and therefore, the same
are not considered while adjudicating the appeals. Since common issues
are involved under both the appeals, we proceed to dispose-off the same
by way of this common order for the sake of convenience & brevity.

1.2 It has been noted that the appeals have been filed with a delay of 57
days, the condonation of which has been sought by the assessee on the
strength of condonation petition dated 15/12/2017 duly supported by an
affidavit of one of the partners of assessee firm. Upon perusal of the same,
it transpires that the delay has been attributed to the fact that the Chartered
Accountant of the assessee could not hand over the impugned order to the
assessee due to his illness. Although Ld. DR opposed the condonation,
however, the bench formed an opinion that keeping in view the principles
laid down by Hon’ble Apex Court in 167 ITR 471 (SC) Collector, Land
Acquisition Vs. Katiji, the assessee deserve condonation of delay. We
order so. First, we take up appeal for AY 2010-11.

ITA No. 561/Mum/2018 AY: 2010-11

2.1 Facts leading to the present appeal are that the assessee being

resident firm stated to be engaged as service contractor of plumbing &
sanitary work was subjected to reassessment proceedings by Ld. Assistant
Commissioner of Income Tax-Circle 19(2), Mumbai [AQO] for the impugned
AY u/s 143(3) read with Section 147 on 19/03/2014 wherein the assessee

was saddled with estimated additions of 25% on account of alleged bogus



purchases for Rs.228.76 Lacs stated to be made from 6 parties. The p—
wise details have already been extracted in the quantum assessment order
at para 4.1. The original return of income filed on 09/10/2010 was
processed u/s 143(1).

2.2 The reassessment proceedings got triggered vide issuance of notice
u/s 148 dated 26/04/2013 pursuant to receipt of certain information from
Sales Tax Authorities that the assessee stood beneficiary of alleged bogus
purchases aggregating to Rs.228.76 Lacs from 6 parties. These purchases
were stated to be made without actual purchase / delivery of material from
those parties. Although the assessee defended the same vide reply dated
13/03/2014, however, the same could not find favor with Ld. AO who
estimated the additions @25% against these purchases and accordingly,
made an addition of Rs.57.19 Lacs in the hands of the assessee. The stand
of Ld. AO, upon confirmation by first appellate authority, is under appeal
before us.

3. The only submissions advanced by Ld. AR is the fact that the
assessee was saddled with similar additions in AY 2009-10 which reached
up-to the level of this Tribunal vide ITA No. 560/Mum/2018 order dated
02/07/2018 wherein the additions have been restricted to 2% of alleged
bogus purchases and therefore, impugned additions may be restricted to
that extent. Although Ld. DR supported the stand of lower authorities in
making the impugned additions, however, failed to rebut the said fact.

4.  Upon careful consideration of rival submissions, we concur with the
stand of Ld. AR that similar issue in AY 2009-10 has already been

adjudicated by the coordinate bench of this tribunal in assessee’s own



case, a copy of which has been placed on record. We find that sir
additions made by the revenue in AY 2009-10 has been restricted to 2%
after consideration of factual matrix. No material changes in facts or
circumstances have been demonstrated before us. Nothing on record
suggest that the aforesaid ruling is not applicable to the fact of the case.
Therefore, finding no reason to deviate from the same, we direct Ld. AO to
restrict the impugned additions to 2% of alleged bogus purchases. The
appeal stands partly allowed.

ITA No. 562/Mum/2018 AY: 2011-12

5. The facts are identical in this AY wherein the assessee has been

saddled with estimated disallowance of 25% against alleged bogus
purchases. The stand of Ld. AO, upon confirmation by first appellate
authority, is under challenge before us. Facts and circumstances being pari-
materia the same, we direct Ld. AO to restrict the impugned additions to 2%
of alleged bogus purchases. The appeal stands partly allowed.

Conclusion

6. Both the appeals stand partly allowed.

Order pronounced in the open court on 08" April, 2019.
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